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Item 5. Other Events.

     On May 21, 2004, Brunswick Corporation (the “Company”) and Merrill Lynch & Co., Merrill Lynch, Pierce, Fenner & Smith
Incorporated, J.P. Morgan Securities Inc., Citigroup Global Markets Inc., Goldman, Sachs & Co. and Bank of America Securities LLC
entered into an Underwriting Agreement (the “Underwriting Agreement”) with respect to the offering and sale of $150,000,000 aggregate
principal amount of the Company’s 5% Notes due 2011 (the “Notes”) under the Company’s shelf Registration Statement on Form S-3
(Registration No. 333-71344). The sale of the Notes closed on May 26, 2004. The Notes are being issued pursuant to an Indenture dated
as of March 15, 1987 (as filed as Exhibit 4.1 to the Company’s Quarterly Report on Form 10-Q for the quarter ended March 31, 1987, the
“Indenture”), between the Company and BNY Midwest Trust Company, as successor trustee.

     The Underwriting Agreement and the form of the Notes are filed as Exhibits 1.1 and 4.1, respectively, to this Current Report on Form
8-K, and incorporated by reference herein.

     In connection with the offering and sale of the Notes, the Company is filing as Exhibit 12.1 a computation of ratio of earnings to fixed
charges, which is incorporated by reference herein.

Item 7. Exhibits.

(c)  Exhibits:
 

  The following exhibits are furnished with this document:
 

1.1 Underwriting Agreement dated May 21, 2004 among the Registrant and the Underwriters relating to the Registrant’s 5% Notes due
2011

 
4.1 Form of Note relating to the Registrant’s 5% Notes due 2011

 
12.1 Computation of Ratio of Earnings to Fixed Charges
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SIGNATURES

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its
behalf by the undersigned hereunto duly authorized.

   
 BRUNSWICK CORPORATION
   

By: /s/ Marschall I. Smith
 
 Marschall I. Smith
 Vice President, General Counsel
 and Secretary

Date: May 26, 2004
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Exhibit No.

 
Description

1.1
 

Underwriting Agreement dated May 21, 2004 among the Registrant and the Underwriters, relating to the
Registrant’s 5% Notes due 2011

   
4.1  Form of Note relating to the Registrant’s 5% Notes due 2011

   
12.1  Computation of Ratio of Earnings to Fixed Charges

 



 

Exhibit 1.1

BRUNSWICK CORPORATION

(a Delaware corporation)

Notes due 2011

UNDERWRITING AGREEMENT

Dated May 21, 2004
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BRUNSWICK CORPORATION

(a Delaware corporation)

$150,000,000

Notes due 2011

UNDERWRITING AGREEMENT

May 21, 2004

       
MERRILL LYNCH & CO.
Merrill Lynch, Pierce, Fenner & Smith

     Incorporated
J.P. Morgan Securities Inc.
Citigroup Global Markets Inc.
Goldman, Sachs & Co.
Banc of America Securities LLC
  as Representatives of the several Underwriters
 
c/o Merrill Lynch & Co.
    Merrill Lynch, Pierce, Fenner & Smith

     Incorporated
4 World Financial Center
New York, New York 10080

Ladies and Gentlemen:

     Brunswick Corporation, a Delaware corporation (the “Company”), confirms its agreement with Merrill Lynch & Co., Merrill Lynch,
Pierce, Fenner & Smith Incorporated (“Merrill Lynch”), J.P. Morgan Securities Inc. and each of the other underwriters named in
Schedule I attached hereto (collectively, the “Underwriters,” which term shall also include any underwriter substituted as hereinafter
provided in Section 10 hereof), for whom Merrill Lynch, J.P. Morgan Securities Inc., Citigroup Global Markets Inc., Goldman, Sachs &
Co. and Banc of America Securities LLC are acting as representatives (in such capacity, the “Representatives”), with respect to the issue
and sale by the Company and the purchase by the Underwriters, acting severally and not jointly, of the respective principal amounts set
forth in said Schedule I of $150,000,000 aggregate principal amount of the Company’s Notes due 2011 (the “Securities”). The Securities
are to be issued pursuant to an indenture, dated as of March 15, 1987 (the “Indenture”), between the Company and BNY Midwest Trust
Company, as successor to Harris Trust and Savings Bank, as trustee (the “Trustee”). The term “Indenture,” as used herein, includes the
Officers’ Certificate (as defined in the Indenture) establishing the form and terms of the Securities pursuant to Sections 2.01 and 2.03 of
the Indenture.

 



 

     The Company understands that the Underwriters propose to make a public offering of the Securities as soon as the Representatives
deem advisable after this underwriting agreement (this “Agreement”) has been executed and delivered.

     The Company has filed with the Securities and Exchange Commission (the “Commission”) a registration statement on Form S-3
(No. 333-71344), including the related preliminary prospectus or prospectuses, covering the registration of certain of its securities,
including the Securities, under the Securities Act of 1933, as amended (the “1933 Act”), and the offering thereof from time to time, in
accordance with Rule 415 of the rules and regulations of the Commission under the 1933 Act (the “1933 Act Regulations”). Such
registration statement has been declared effective by the Commission, and the Indenture has been qualified under the Trust Indenture Act
of 1939, as amended (the “1939 Act”). Such registration statement, including the financial statements, exhibits and schedules thereto, in
the form in which it was declared effective by the Commission under the 1933 Act, including all documents incorporated or deemed
incorporated by reference therein and any information deemed to be a part thereof pursuant to paragraph (b) of Rule 430A of the 1933 Act
Regulations (the “Rule 430A Information”), is referred to herein as the “Registration Statement.” In accordance with Section 3(a) of this
Agreement, the Company will prepare and file a prospectus consisting of a prospectus supplement relating to the Securities together with
the preliminary prospectus included in the Registration Statement at the time it was declared effective, in accordance with the provisions
of Rule 424(b) of the 1933 Act Regulations. Such prospectus in the form first furnished to the Underwriters by the Company for use in
connection with the offering of the Securities, including such prospectus supplement and such basic prospectus and all documents
incorporated or deemed incorporated therein by reference, are collectively referred to herein as the “Prospectus.”

     All references in this Agreement to financial statements and schedules and other information which is “contained,” “included” or
“stated” in the Registration Statement or the Prospectus (and all other references of like import) shall be deemed to mean and include all
such financial statements and schedules and other information which is or is deemed to be incorporated by reference in the Registration
Statement or the Prospectus, as the case may be; and all references in this Agreement to amendments or supplements to the Registration
Statement or the Prospectus shall be deemed to mean and include the filing of any document under the Securities Exchange Act of 1934,
as amended (the “1934 Act”), which is or is deemed to be incorporated by reference in the Registration Statement or the Prospectus, as
the case may be. For purposes of this Agreement, all references to the Registration Statement or the Prospectus or to any amendment or
supplement to any of the foregoing shall be deemed to include any copy filed with the Commission pursuant to its Electronic Data
Gathering, Analysis and Retrieval System (“EDGAR”).

     SECTION 1. Representations and Warranties.

     (a) The Company represents and warrants to each Underwriter as of the date hereof and as of the Closing Time referred to in Section
2(b) hereof, and agrees with each Underwriter, as follows:

2



 

     (1) The Company meets the requirements for use of Form S-3 under the 1933 Act. Each of the Registration Statement and any post-
effective amendment thereto has become effective under the 1933 Act and no stop order suspending the effectiveness of the
Registration Statement or any post-effective amendment thereto has been issued under the 1933 Act and no proceedings for that
purpose have been instituted or are pending or, to the knowledge of the Company, are contemplated by the Commission, and any
request on the part of the Commission for additional information has been complied with. In addition, the Indenture has been duly
qualified under the 1939 Act.

          At the respective times the Registration Statement and any post-effective amendments thereto became effective, at the date
hereof and at the Closing Time, the Registration Statement and any amendments and supplements thereto complied and will comply in
all material respects with the requirements of the 1933 Act and the 1933 Act Regulations and the 1939 Act and the rules and regulations
of the Commission under the 1939 Act (the “1939 Act Regulations”) and did not and will not contain an untrue statement of a material
fact or omit to state a material fact required to be stated therein or necessary to make the statements therein not misleading. At the date
of the Prospectus and at the Closing Time, neither the Prospectus nor any amendments or supplements thereto included or will include
an untrue statement of a material fact or omitted or will omit to state a material fact necessary in order to make the statements therein,
in the light of the circumstances under which they were made, not misleading. Notwithstanding the foregoing, the representations and
warranties in this subsection shall not apply to that part of the Registration Statement which shall constitute the Statement of
Qualification of the Trustee on Form T-1 under the 1939 Act or to statements in or omissions from the Registration Statement or
Prospectus made in reliance upon and in conformity with written information furnished to the Company by the Trustee or any
Underwriter through the Representatives expressly for use in the Registration Statement (or any amendment thereto) or in the
Prospectus (or any amendment or supplement thereto).

          The prospectus filed as part of the Registration Statement as originally filed complied when so filed in all material respects with
the 1933 Act Regulations, and the Prospectus delivered to the Underwriters for use in connection with the offering of the Securities
will, at the time of such delivery, be identical to any electronically transmitted copies thereof filed with the Commission pursuant to
EDGAR, except to the extent permitted by Regulation S-T.

     (2) The accountants who certified the financial statements and supporting schedules included in the Registration Statement are
independent public accountants as required by the 1933 Act and the 1933 Act Regulations.

     (3) The financial statements included in the Registration Statement and the Prospectus present fairly the financial position of the
Company and its consolidated subsidiaries as of the dates indicated and the results of their operations for the periods specified; except
as otherwise stated in the Registration Statement, said financial statements have been prepared in conformity with generally accepted
accounting principles applied on a consistent basis; and the supporting schedules included in the Registration Statement present fairly
the information required to be stated therein. The
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selected financial data included in the Company’s Annual Report on Form 10-K for the fiscal year ended December 31, 2003 present
fairly the information shown therein and have been compiled on a basis consistent with that of the audited financial statements included
in the Registration Statement.

     (4) Since the respective dates as of which information is given in the Registration Statement and the Prospectus, except as otherwise
stated therein, (A) there has been no material adverse change in the condition, financial or otherwise, or in the earnings, business
affairs or business prospects of the Company and its subsidiaries considered as one enterprise, whether or not arising in the ordinary
course of business and (B) there have been no transactions entered into by the Company or any of its subsidiaries, other than those in
the ordinary course of business, which are material with respect to the Company and its subsidiaries considered as one enterprise.

     (5) The Company has been duly incorporated and is validly existing as a corporation in good standing under the laws of the State of
Delaware with corporate power and authority to own, lease and operate its properties and to conduct its business as described in the
Prospectus and to enter into and perform its obligations under this Agreement and the Indenture; and the Company is duly qualified as a
foreign corporation to transact business and is in good standing in each jurisdiction in which such qualification is required, whether by
reason of the ownership or leasing of property or the conduct of business, except where the failure to so qualify would not have a
material adverse effect on the condition, financial or otherwise, or the earnings, business affairs or business prospects of the Company
and its subsidiaries considered as one enterprise.

     (6) Each subsidiary of the Company which is a significant subsidiary (a “Subsidiary”) as defined in Rule 405 of the 1933 Act
Regulations has been duly incorporated and is validly existing as a corporation in good standing under the laws of the jurisdiction of its
incorporation, has corporate power and authority to own, lease and operate its properties and to conduct its business as described in the
Prospectus and is duly qualified as a foreign corporation to transact business and is in good standing in each jurisdiction in which such
qualification is required, whether by reason of the ownership or leasing of property or the conduct of business, except where the failure
to so qualify would not have a material adverse effect on the condition, financial or otherwise, or the earnings, business affairs or
business prospects of the Company and its subsidiaries considered as one enterprise; all of the issued and outstanding capital stock of
each such Subsidiary has been duly authorized and validly issued, is fully paid and nonassessable and is owned by the Company,
directly or through subsidiaries, free and clear of any security interest, mortgage, pledge, lien, encumbrance, claim or equity.

     (7) Each of the Indenture and each supplement thereto, if any, to the date hereof has been duly authorized, executed and delivered
by the Company, has been duly qualified under the 1939 Act, and, assuming due authorization, execution and delivery by the Trustee,
constitutes a legal, valid and binding obligation of the Company, enforceable against the Company in accordance with its terms, except
as enforcement thereof may be subject to (A) bankruptcy, insolvency, reorganization, moratorium or other similar laws now or
hereafter in effect relating to creditors’ rights generally, and (B) general principles
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of equity (regardless of whether enforcement is considered in a proceeding in equity or at law); and the Indenture conforms in all
material respects to the description thereof contained in the Prospectus.

     (8) The Securities have been duly authorized, and, when executed, authenticated, issued and delivered in the manner provided for in
the Indenture and sold and paid for as provided herein, the Securities will constitute legal, valid and binding obligations of the
Company, entitled to the benefits of the Indenture and enforceable against the Company in accordance with their terms, except as
enforcement thereof may be subject to (A) bankruptcy, insolvency, reorganization, moratorium or other similar laws now or hereafter
in effect relating to creditors’ rights generally, and (B) general principles of equity (regardless of whether enforcement is considered in
a proceeding in equity or at law); and the Securities conform in all material respects to the description thereof contained in the
Prospectus.

     (9) Neither the Company nor any of the Subsidiaries is in violation of its charter or in default (and, to the knowledge of the
Company, no event has occurred, and no circumstances exist, that with the passage of time or giving of notice would constitute a
default) in the performance or observance of any material obligation, agreement, covenant or condition contained in any contract,
indenture, mortgage, loan agreement, note, lease or other instrument to which the Company or any of the Subsidiaries is a party or by
which it or any of them may be bound, or to which any of the property or assets of the Company or any of the Subsidiaries is subject;
and the execution, delivery and performance of this Agreement and the Indenture, the issuance and delivery of the Securities and the
consummation of the transactions contemplated herein and therein and compliance by the Company with its obligations hereunder and
thereunder have been duly authorized by all necessary corporate action and will not conflict with or constitute a breach of, or default
(or with the passage of time or giving of notice constitute a default) under, or result in the creation or imposition of any lien, charge or
encumbrance upon any property or assets of the Company or any of the Subsidiaries pursuant to, any contract, indenture, mortgage,
loan agreement, note, lease or other instrument to which the Company or any of the Subsidiaries is a party or by which it or any of
them may be bound, or to which any of the property or assets of the Company or any of the Subsidiaries is subject, nor will such action
result in any violation of the provisions of the charter or by-laws of the Company or any of the Subsidiaries or any violation of any
applicable law, administrative regulation or administrative or court decree.

     (10) Other than as disclosed in the Registration Statement and the Prospectus, there is no action, suit or proceeding before or by any
court or governmental agency or body, domestic or foreign, now pending, or, to the knowledge of the Company, threatened, against or
affecting the Company or any of its Subsidiaries, which is required to be disclosed in the Registration Statement, or which might result
in any material adverse change in the condition, financial or otherwise, or in the earnings, business affairs or business prospects of the
Company and its subsidiaries considered as one enterprise, or which might materially and adversely affect the properties or assets
thereof or which might materially and adversely affect the consummation of this Agreement or the issuance of the Securities pursuant
to the Indenture; all pending legal or governmental
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proceedings to which the Company or any subsidiary is a party or of which any of their respective property or assets is the subject
which are not described in the Registration Statement, including ordinary routine litigation incidental to the business, are, considered in
the aggregate, not material; and there are no contracts or documents of the Company or any of its subsidiaries which are required to be
filed as exhibits to the Registration Statement by the 1933 Act or by the 1933 Act Regulations which have not been so filed.

     (11) The Company and the Subsidiaries own or possess, or can acquire on reasonable terms, the patents, patent rights, licenses,
inventions, copyrights, know-how (including trade secrets and other unpatented and/or unpatentable proprietary or confidential
information, systems or procedures), trademarks, service marks and trade names (collectively, “patent and proprietary rights”)
presently employed by them in connection with the business now operated by them, and neither the Company nor any of the
Subsidiaries has received any notice or is otherwise aware of any infringement of or conflict with asserted rights of others with respect
to any patent and proprietary rights, or of any facts which would render any patent and proprietary rights invalid or inadequate to protect
the interest of the Company or any of the Subsidiaries therein, and which infringement or conflict (if the subject of any unfavorable
decision, ruling or finding) or invalidity or inadequacy, singly or in the aggregate, would result in any material adverse change in the
condition, financial or otherwise, or in the earnings, business affairs or business prospects of the Company and its subsidiaries
considered as one enterprise.

     (12) No authorization, approval or consent of any court or governmental authority or agency is necessary in connection with the
offering, issuance or sale of the Securities hereunder, except such as may be required under the 1933 Act, the 1933 Act Regulations,
the 1939 Act, the 1939 Act Regulations or state securities laws.

     (13) The Company and the Subsidiaries possess such certificates, authorities or permits issued by the appropriate state, federal or
foreign regulatory agencies or bodies necessary to conduct the business now operated by them, and neither the Company nor any of the
Subsidiaries has received any notice of proceedings relating to the revocation or modification of any such certificate, authority or
permit which, singly or in the aggregate, if the subject of an unfavorable decision, ruling or finding, would materially and adversely
affect the condition, financial or otherwise, or the earnings, business affairs or business prospects of the Company and its subsidiaries
considered as one enterprise.

     (14) Except as described in the Registration Statement and except as would not, singly or in the aggregate, result in any material
adverse change in the condition, financial or otherwise, or in the earnings, business affairs or business prospects of the Company and
its subsidiaries considered as one enterprise, (A) neither the Company nor any of its subsidiaries is in violation of any federal, state,
local or foreign statute, law, rule, regulation, ordinance, code, policy or rule of common law or any judicial or administrative
interpretation thereof, including any judicial or administrative order, consent, decree or judgment, relating to pollution or protection of
human health, the environment (including, without limitation, ambient air, surface water, groundwater, land surface or subsurface
strata) or wildlife, including, without limitation, laws and regulations relating to the release or threatened release of chemicals,
pollutants,
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contaminants, wastes, toxic substances, hazardous substances, petroleum or petroleum products, asbestos-containing materials or mold
(collectively, “Hazardous Materials”) or to the manufacture, processing, distribution, use, treatment, storage, disposal, transport or
handling of Hazardous Materials (collectively, “Environmental Laws”), (B) the Company and its subsidiaries have all permits,
authorizations and approvals required under any applicable Environmental Laws and are each in compliance with their requirements,
(C) there are no pending or threatened administrative, regulatory or judicial actions, suits, demands, demand letters, claims, liens,
notices of noncompliance or violation, investigation or proceedings relating to any Environmental Law against the Company or any of
its subsidiaries and (D) there are no events or circumstances that would reasonably be expected to form the basis of an order for clean-
up or remediation, or an action, suit or proceeding by any private party or governmental body or agency, against or affecting the
Company or any of its subsidiaries relating to Hazardous Materials or any Environmental Laws.

     (15) This Agreement has been duly authorized, executed and delivered by the Company.

     (16) The Company and the Subsidiaries have good and sufficient title to all property described or referred to in the Registration
Statement as being owned by them, in each case free and clear of all liens, claims, security interests or other encumbrances, with such
exceptions as are described or referred to in the Registration Statement or as are not material to the condition, financial or otherwise, or
to the earnings, business affairs or business prospects of the Company and its subsidiaries considered as one enterprise.

     (17) The documents incorporated or deemed to be incorporated by reference in the Prospectus, at the time they were or hereafter are
filed with the Commission, complied and will comply in all material respects with the requirements of the 1934 Act and the rules and
regulations of the Commission under the 1934 Act (the “1934 Act Regulations”), and, when read together with the other information in
the Prospectus, at the time the Registration Statement became effective, at the date of the Prospectus and at the Closing Time will not
contain an untrue statement of a material fact or omit to state a material fact required to be stated therein or necessary to make the
statements therein, in the light of the circumstances under which they were made, not misleading.

     (18) There are no outstanding loans, advances (except normal advances for business expenses in the ordinary course of business) or
guarantees of indebtedness by the Company to or for the benefit of any of the officers or directors of the Company or any of their
respective family members, except as disclosed in the Registration Statement or the Prospectus.

     (19) The Company is in material compliance with all the applicable provisions of the Sarbanes-Oxley Act of 2002 and the rules and
regulations promulgated thereunder (the “Sarbanes-Oxley Act”) that are currently in effect and require compliance on or before the
date hereof. The Company is taking steps it reasonably deems appropriate to
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ensure that it will be in compliance with other applicable provisions of the Sarbanes-Oxley Act that are not currently in effect upon the
effectiveness of such provisions.

     (20) The Company and its consolidated subsidiaries maintain a system of internal accounting controls sufficient to provide
reasonable assurances that (A) transactions are executed in accordance with management’s general or specific authorization;
(B) transactions are recorded as necessary to permit preparation of financial statements in conformity with generally accepted
accounting principles and to maintain accountability for assets; (C) access to assets is permitted only in accordance with management’s
general or specific authorization; and (D) the recorded accountability for assets is compared with the existing assets at reasonable
intervals and appropriate action is taken with respect to any differences.

     (21) The Company has implemented the “disclosure controls and procedures” (as defined in Rules 13a-15 and 15d-15 of the 1934
Act Regulations) required in order for the principal executive officer and principal financial officer of the Company to engage in the
review and evaluation process mandated by the 1934 Act Regulations. To the extent required by the 1934 Act Regulations, the
Company’s “disclosure controls and procedures” are reasonably designed to ensure that all information (both financial and non-
financial) required to be disclosed by the Company in the reports that it files or submits under the 1934 Act is recorded, processed,
summarized and reported within the time periods specified in the 1934 Act and the 1934 Act Regulations, and that all such information
is accumulated and communicated to the Company’s management as appropriate to allow timely decisions regarding required
disclosure and to make the certifications of the principal executive officer and principal financial officer of the Company required
under the 1934 Act with respect to such reports.

     (b) Any certificate signed by any officer of the Company and delivered to you or to counsel for the Underwriters in connection with
the offering of the Securities shall be deemed a representation and warranty by the Company to each Underwriter as to the matters
covered thereby.

     SECTION 2. Sale and Delivery to Underwriters; Closing. On the basis of the representations and warranties contained herein and
subject to the terms and conditions herein set forth:

     (a) The Company agrees to sell to each Underwriter, and each Underwriter agrees, severally and not jointly, to purchase from the
Company, at the purchase price set forth in Schedule II, the principal amount of the Securities set forth opposite the name of such
Underwriter on Schedule I, plus any additional principal amount of the Securities which such Underwriter may become obligated to
purchase pursuant to the provisions of Section 10 hereof.

     (b) Payment of the purchase price for, and delivery of certificates for, the Securities shall be made at the date, time and location
specified in Schedule II (unless postponed in accordance with the provisions of Section 10) or such other date, time and location as shall
be agreed upon by the Representatives and the Company (such time and date of payment and delivery being herein called “Closing
Time”). Unless otherwise specified in Schedule II,
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payment shall be made to the Company by wire transfer of immediately available funds, against delivery to the Representatives for the
respective accounts of the Underwriters of certificates for the Securities to be purchased by them. Certificates for the Securities shall be in
such denominations and registered in such names as the Representatives may request in writing at least two business days prior to the
Closing Time. It is understood that each Underwriter has authorized the Representatives, for its account, to accept delivery of, receipt for,
and make payment of the purchase price for, the Securities which it has agreed to purchase. You, individually and not as Representatives
of the Underwriters, may (but shall not be obligated to) make payment of the purchase price for the Securities to be purchased by any
Underwriter whose money has not been received by the Closing Time but such payment shall not relieve such Underwriter from its
obligations hereunder. The certificates, which may be in temporary form, for the Securities will be made available for examination and
packaging by the Representatives not later than 10:00 A.M. on the last business day prior to the Closing Time.

     SECTION 3. Covenants of the Company. The Company covenants with each Underwriter as follows:

     (a) In connection with the offering of the Securities, the Company will prepare a prospectus supplement setting forth the principal
amount of the Securities covered thereby and their terms not otherwise specified in the Indenture, the names of the Underwriters and the
principal amount of the Securities which each severally has agreed to purchase, the name of the Representatives, the price at which the
Securities are to be purchased by the Underwriters from the Company, the initial public offering price, the selling concession and
reallowance, if any, and such other information as the Representatives and the Company deem appropriate in connection with the offering
of the Securities. The Company will promptly transmit copies of the prospectus supplement to the Commission for filing pursuant to
Rule 424 of the 1933 Act Regulations and will furnish to the Underwriters named therein as many copies of the Prospectus as the
Representatives shall reasonably request.

     (b) The Company will notify the Representatives promptly, and confirm the notice in writing, (i) of the effectiveness of any
amendment to the Registration Statement, (ii) of the mailing or the delivery to the Commission for filing of any supplement to the
Prospectus or any document to be filed pursuant to the 1934 Act which will be incorporated by reference into the Prospectus or the
Registration Statement, (iii) of the receipt of any comments from the Commission with respect to the Registration Statement or
Prospectus, (iv) of any request by the Commission for any amendment to the Registration Statement or any amendment or supplement to
the Prospectus or for additional information, (v) of the issuance by the Commission of any stop order suspending the effectiveness of the
Registration Statement or any order preventing or suspending the use of any Prospectus or the initiation of any proceedings for any such
purpose, and (vi) of the suspension of the qualification of the Securities for offering or sale in any jurisdiction, or the initiation or
threatening of any proceedings for such purpose of which the Company becomes aware. The Company will use all reasonable efforts to
prevent the issuance of any stop order or any order preventing or suspending the use of any Prospectus or suspending such qualification,
and, in the event of the issuance of a stop order or any order preventing or suspending the use of any Prospectus or suspending such
qualifications, to use all reasonable efforts to promptly obtain the lifting thereof.
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     (c) The Company will give the Representatives notice of its intention to file or prepare any amendment to the Registration Statement
or any amendment or supplement to the Prospectus, whether pursuant to the 1933 Act, the 1934 Act or otherwise, will furnish the
Representatives with copies of any such amendment or supplement within a reasonable amount of time prior to such proposed filing, and
will not file any such amendment or supplement to which the Representatives or counsel for the Underwriters shall reasonably object.

     (d) The Company will deliver to the Representatives without charge five signed copies of the Registration Statement as originally filed
and of each amendment thereto (including exhibits filed therewith or incorporated by reference therein and documents incorporated or
deemed to be incorporated by reference therein) and as many conformed copies as the Representatives may reasonably request and will
also deliver to the Representatives a conformed copy of the Registration Statement as originally filed and of each amendment thereto
(without exhibits) for each of the Underwriters.

     (e) The Company will furnish to each Underwriter without charge, from time to time during the period when the Prospectus is required
to be delivered under the 1933 Act or the 1934 Act, such number of copies of the Prospectus (as amended or supplemented) as such
Underwriter may reasonably request for the purposes contemplated by the 1933 Act or the 1934 Act or the respective applicable rules and
regulations of the Commission thereunder.

     (f) If any event shall occur as a result of which it is necessary to amend or supplement the Prospectus in order to make the Prospectus
not misleading in the light of the circumstances existing at the time it is delivered to a purchaser, or if it shall be necessary to amend the
Registration Statement or supplement the Prospectus to comply with the 1933 Act or the 1934 Act or the respective rules and regulations
thereunder, the Company will forthwith amend the Registration Statement or supplement the Prospectus, as the case may be (in form and
substance reasonably satisfactory to counsel for the Underwriters), so as to correct such statement or omission or effect such compliance
and the Company will furnish to the Underwriters a reasonable number of copies of such amendment or supplement.

     (g) The Company will endeavor, in cooperation with the Underwriters, to qualify the Securities for offering and sale under the
applicable securities laws of such states and other jurisdictions of the United States as the Representatives may designate; provided,
however, that the Company shall not be obligated to qualify as a foreign corporation in any jurisdiction in which it is not so qualified or to
file a general consent to service of process in any jurisdiction. In each jurisdiction in which the Securities have been so qualified, the
Company will file such statements and reports as may be required by the laws of such jurisdiction to continue such qualification in effect
for a period of not less than one year from the effective date of the Registration Statement.

     (h) The Company will timely file such reports pursuant to the 1934 Act as are necessary in order to make generally available to its
security holders as soon as practicable an earnings statement for the purposes of, and to provide the benefits contemplated by, the last
paragraph of Section 11(a) of the 1933 Act.
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     (i) The Company will use the net proceeds received by it from the sale of the Securities in the manner specified in the Prospectus
under “Use of Proceeds.”

     (j) Until the business day following the Closing Time or such other date as may be specified in Schedule II, the Company will not,
without the Representatives’ prior written consent, directly or indirectly, sell, offer to sell or announce the offering of, or otherwise
dispose of, any debt securities of the Company covered by the Registration Statement or any other registration statement filed under the
1933 Act.

     (k) The Company, during the period when the Prospectus is required to be delivered under the 1933 Act, will file all documents
required to be filed with the Commission pursuant to Section 13, 14 or 15 of the 1934 Act within the time periods required by the 1934
Act and the 1934 Act Regulations.

     SECTION 4. Payment of Expenses. The Company will pay all expenses incident to the performance of its obligations under this
Agreement, including (i) the printing and filing of the Registration Statement as originally filed and of each amendment thereto, (ii) the
typing, printing and distribution of this Agreement and the Indenture, (iii) the preparation, issuance and delivery of the certificates for the
Securities to the Underwriters, including transfer taxes, if any, payable upon the sale, issuance and delivery to the Underwriters of the
Securities, (iv) the fees and disbursements of the Company’s counsel and accountants, (v) the qualification of the Securities under
securities laws in accordance with the provisions of Section 3(g) hereof, including filing fees and the fees and disbursements of counsel
for the Underwriters in connection therewith and in connection with the preparation of the Blue Sky Survey, (vi) the printing and delivery
to the Underwriters of copies of the Registration Statement as originally filed and of each amendment thereto, of each preliminary
prospectus, and of the Prospectus and any amendments or supplements thereto, (vii) the printing and delivery to the Underwriters of
copies of the Blue Sky Survey, (viii) the fees of rating agencies, (ix) the fees, if any, of the National Association of Securities Dealers,
Inc. and (x) the fees and expenses of the Trustee, including the fees and disbursements of counsel for the Trustee, in connection with the
Indenture.

     If this Agreement is terminated by the Representatives in accordance with the provisions of Section 5 or Section 9(a)(i) hereof, the
Company shall reimburse the Underwriters for all of their out-of-pocket expenses, including the reasonable fees and disbursements of
counsel for such Underwriters.

     SECTION 5. Conditions of Underwriters’ Obligations. The obligations of the several Underwriters hereunder are subject to the
accuracy of the representations and warranties of the Company contained in Section 1 hereof or in certificates of any officer of the
Company or any subsidiary of the Company delivered pursuant to the provisions hereof, to the performance by the Company of its
obligations hereunder and under the Indenture, and to the following further conditions:

     (a) At the Closing Time, (i) no stop order suspending the effectiveness of the Registration Statement shall have been issued under the
1933 Act or proceedings therefor initiated or threatened by the Commission and any request on the part of the Commission for additional
information shall have been complied with to the satisfaction of counsel for the
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Underwriters and (ii) the rating assigned by any nationally recognized securities rating agency to any debt securities of the Company as of
the date hereof shall not have been lowered since the date hereof and no such agency shall have publicly announced that it has placed any
of such debt securities on what is commonly termed a “watch list” for possible downgrading.

     (b) At the Closing Time, the Representatives shall have received:

     (1) The favorable opinion, dated as of the Closing Time, of Sidley Austin Brown & Wood LLP, counsel to the Company, in form
and substance satisfactory to counsel for the Underwriters, to the effect that:

     (i) The Company has been duly incorporated and is validly existing as a corporation in good standing under the laws of the State
of Delaware.

     (ii) The Securities have been duly authorized for issuance and sale to the Underwriters, and, when issued and delivered by the
Company pursuant to the terms of this Agreement, against payment of the consideration set forth herein, will constitute legal, valid
and binding obligations of the Company, entitled to the benefits provided by the Indenture, and be enforceable against the
Company in accordance with their terms, subject as to enforcement, to bankruptcy, insolvency, reorganization and other laws of
general applicability relating to or affecting creditors’ rights and to general equity principles.

     (iii) This Agreement has been duly authorized, executed and delivered by the Company.

     (iv) The Indenture has been duly authorized, executed and delivered by the Company and, assuming due authorization,
execution and delivery by the Trustee, constitutes a valid and binding instrument of the Company, enforceable against the
Company in accordance with its terms, subject, as to enforcement, to bankruptcy, insolvency, reorganization and other laws of
general applicability relating to or affecting creditors’ rights and to general equity principles.

     (v) The Indenture has been duly qualified under the 1939 Act.

     (vi) The Registration Statement is effective under the 1933 Act and, to the best of their knowledge and information, no stop
order suspending the effectiveness of the Registration Statement has been issued under the 1933 Act or proceeding therefor
initiated or threatened by the Commission.

     (vii) The Securities conform in all material respects to the description thereof in the Prospectus, and the form of certificate used
to evidence the Securities is in due and proper form.
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     (viii) At the time the Registration Statement became effective and at the date of the execution of this Agreement, the
Registration Statement and the Prospectus (other than the financial statements and supporting schedules and other financial data
included therein and in the documents incorporated by reference into the Registration Statement and the Prospectus, as to which no
opinion need be rendered) complied as to form in all material respects with the requirements of the 1933 Act and the 1933 Act
Regulations.

     (ix) To the best of their knowledge and information, there are no contracts, indentures, mortgages, loan agreements, notes,
leases or other instruments required to be described or referred to in the Registration Statement or to be filed as exhibits thereto
other than those described or referred to therein or filed or incorporated by reference as exhibits thereto.

     (x) No authorization, approval, consent or order of any court or governmental authority or agency is required in connection with
the offering, issuance or sale of the Securities to the Underwriters, except as may be required under the 1933 Act, the 1933 Act
Regulations, the 1939 Act, the 1939 Act Regulations or state securities laws.

     (xi) To the best of their knowledge and information, the execution, delivery and performance of this Agreement and the
Indenture and the consummation of the transactions contemplated herein and therein and compliance by the Company with its
obligations hereunder and thereunder will not conflict with or constitute a breach of, or default under, or result in the creation or
imposition of any lien, charge or encumbrance upon any property or assets of the Company or any of the Subsidiaries pursuant to,
any contract, indenture, mortgage, loan agreement, note, lease or other instrument to which the Company or any of the Subsidiaries
is a party or by which it or any of them may be bound, or to which any of the property or assets of the Company or any of the
Subsidiaries is subject, nor will such action result in any violation of the provisions of the Certificate of Incorporation or By-laws
of the Company, or any applicable law, administrative regulation or administrative or court decree.

     (xii) Each document filed pursuant to the 1934 Act (other than the financial statements and supporting schedules and other
financial data included therein, as to which no opinion need be rendered) and incorporated or deemed to be incorporated by
reference in the Prospectus complied when so filed as to form in all material respects with the 1934 Act and the 1934 Act
Regulations.

     (2) The favorable opinion, dated as of the Closing Time, of Marschall I. Smith, General Counsel to the Company, in form and
substance satisfactory to counsel for the Underwriters, to the effect that:
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     (i) To the best of his knowledge and information, the Company is duly qualified as a foreign corporation to transact business
and is in good standing in each jurisdiction in which such qualification is required, except where the failure to so qualify would not
have a material adverse effect on the condition, financial or otherwise, or the earnings, business affairs or business prospects of the
Company and its subsidiaries considered as one enterprise.

     (ii) Each Subsidiary has been duly incorporated and is validly existing as a corporation in good standing under the laws of the
jurisdiction of its incorporation, has corporate power and authority to own, lease and operate its properties and to conduct its
business as described in the Registration Statement and, to the best of his knowledge and information, is duly qualified as a foreign
corporation to transact business and is in good standing in each jurisdiction in which such qualification is required, except where
the failure to so qualify would not have a material adverse effect on the condition, financial or otherwise, or the earnings, business
affairs or business prospects of the Company and its subsidiaries considered as one enterprise; all of the issued and outstanding
capital stock of each Subsidiary has been duly authorized and validly issued, is fully paid and nonassessable and, to the best of his
knowledge and information, is owned by the Company, directly or through subsidiaries, free and clear of any security interest,
mortgage, pledge, lien, encumbrance, claim or equity.

     (iii) Other than as disclosed in the Registration Statement, to the best of his knowledge and information, there are no legal or
governmental proceedings pending or threatened which are required to be disclosed in the Registration Statement, and all pending
legal or governmental proceedings to which the Company or any subsidiary is a party or to which any of their property is subject
which are not described in the Registration Statement, including ordinary routine litigation incidental to the business, are,
considered in the aggregate, not material.

     (iv) To the best of his knowledge and information, there are no contracts, indentures, mortgages, loan agreements, notes, leases
or other instruments required to be described or referred to in the Registration Statement or to be filed as exhibits thereto other than
those described or referred to therein or filed or incorporated by reference as exhibits thereto, the descriptions thereof or references
thereto are correct, and no default exists in the due performance or observance of any material obligation, agreement, covenant or
condition contained in any contract, indenture, mortgage, loan agreement, note, lease or other instrument so described, referred to,
filed or incorporated by reference.

     (v) The Company has corporate power and authority to own, lease and operate its properties and to conduct its business as
described in
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the Registration Statement and to enter into and perform its obligations under this Agreement and the Indenture.

     (3) The favorable opinion, dated as of the applicable Closing Time, of Skadden, Arps, Slate, Meagher & Flom LLP, counsel for the
Underwriters, with respect to the issuance and sale of the Securities, the Indenture, the Registration Statement, the Prospectus (together
with any supplement thereto) and other related matters as the Representatives may reasonably require.

     (4) In giving their opinions required by subsections (b)(1), (b)(2) and (b)(3), respectively, of this Section, Sidley Austin Brown &
Wood LLP, Mr. Smith and Skadden, Arps, Slate, Meagher & Flom LLP shall each additionally state that nothing has come to their
attention that has caused them to believe that the Registration Statement (except for financial statements and schedules and other
financial data included or incorporated by reference therein, as to which counsel need make no statement), at the time it became
effective or at the date of this Agreement, contained an untrue statement of a material fact or omitted to state a material fact required to
be stated therein or necessary to make the statements therein not misleading or that the Prospectus (except for financial statements and
schedules and other financial data included or incorporated by reference therein, as to which counsel need make no statement), at the
date of this Agreement or at Closing Time, included an untrue statement of a material fact or omitted to state a material fact necessary
in order to make the statements therein, in the light of the circumstances under which they were made, not misleading.

     (c) At the Closing Time there shall not have been, since the date of this Agreement or since the respective dates as of which
information is given in the Registration Statement and the Prospectus, any material adverse change in the condition, financial or
otherwise, or in the earnings, business affairs or business prospects of the Company and its subsidiaries considered as one enterprise,
whether or not arising in the ordinary course of business, and the Representatives shall have received a certificate of the President or a
Vice President of the Company and of the chief financial or chief accounting officer of the Company, dated as of such Closing Time, to
the effect that (i) there has been no such material adverse change, (ii) the representations and warranties in Section 1 hereof are true and
correct with the same force and effect as though expressly made at and as of such Closing Time, (iii) the Company has complied with all
agreements and satisfied all conditions on its part to be performed or satisfied at or prior to such Closing Time, and (iv) no stop order
suspending the effectiveness of the Registration Statement has been issued, and no proceedings for that purpose have been initiated or are
pending or are, to their knowledge, contemplated by the Commission.

     (d) At the time of the execution of this Agreement and at the Closing Time, the Representatives shall have received from Ernst &
Young LLP letters, dated such dates, in form and substance satisfactory to the Representatives, to the effect that (i) they are independent
public accountants with respect to the Company and its subsidiaries within the meaning of the 1933 Act and the 1933 Act Regulations;
(ii) it is their opinion that the financial statements and supporting schedules included in or incorporated by reference into the Registration
Statement and covered by their opinions therein comply as to form in all material respects with the applicable accounting requirements of
the 1933 Act and the 1933 Act Regulations and the 1934
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Act and 1934 Act Regulations; (iii) based upon limited procedures set forth in detail in such letters, nothing has come to their attention
which causes them to believe that (A) any unaudited financial statements and supporting schedules of the Company and its subsidiaries
included in or incorporated by reference into the Registration Statement and the Prospectus do not comply as to form in all material
respects with the applicable accounting requirements of the 1933 Act and the 1933 Act Regulations and the 1934 Act and 1934 Act
Regulations or are not presented in conformity with generally accepted accounting principles applied on a basis substantially consistent
with that of the audited financial statements included in or incorporated by reference into the Registration Statement and the Prospectus,
or (B) at a specified date not more than five days prior to the date of the letters, there has been any change in the capital stock of the
Company or any increase in the consolidated long-term debt of the Company and its subsidiaries or any decrease in consolidated net
current assets or net assets as compared with the amounts shown in the most recent financial statements included in or incorporated by
reference into the Registration Statement or, during the period from the date of the most recent financial statements included in or
incorporated by reference into the Registration Statement to a specified date not more than five days prior to the date of the letters, there
were any decreases, as compared with the corresponding period in the preceding year, in consolidated revenues, net income or net income
per share of the Company and its subsidiaries, except in all instances for changes, increases or decreases which the Registration Statement
and the Prospectus disclose have occurred or may occur; and (iv) in addition to the examination referred to in their opinions and the
limited procedures referred to in clause (iii) above, they have carried out certain specified procedures, not constituting an audit, with
respect to certain amounts, percentages and financial information which are included in or incorporated by reference into the Registration
Statement and the Prospectus and which are specified by the Representatives, and have found such amounts, percentages and financial
information to be in agreement with the relevant accounting, financial and other records of the Company and its subsidiaries identified in
such letters.

     (e) At the Closing Time, counsel for the Underwriters shall have been furnished with such documents and opinions as they may require
for the purpose of enabling them to pass upon the issuance and sale of the Securities herein contemplated and related proceedings, or in
order to evidence the accuracy of any of the representations or warranties, or the fulfillment of any of the conditions herein contained; and
all proceedings taken by the Company in connection with the issuance and sale of the Securities as herein contemplated shall be
satisfactory in form and substance to the Representatives and counsel for the Underwriters.

     (f) If any condition specified in this Section shall not have been fulfilled when and as required to be fulfilled, this Agreement may be
terminated by the Representatives by notice to the Company at any time at or prior to the Closing Time, and such termination shall be
without liability of any party to any other party except as provided in Section 4 and except that the provisions of Sections 1, 6, 7, and 8
hereof shall survive any such termination and remain in effect.

     SECTION 6. Indemnification.

     (a) Indemnification of Underwriters. The Company agrees to indemnify and hold harmless each Underwriter, its affiliates, as such term
is defined in Rule 501(b) under the 1933
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Act (each an “Affiliate”), its selling agents and each person, if any who controls any Underwriter within the meaning of Section 15 of the
1933 Act or Section 20 of the 1934 Act as follows:

     (1) against any and all loss, liability, claim, damage and expense whatsoever, as incurred, arising out of any untrue statement or
alleged untrue statement of a material fact contained in the Registration Statement (or any amendment thereto), including the
information incorporated by reference therein, if applicable, or the omission or alleged omission therefrom of a material fact required to
be stated therein or necessary to make the statements therein not misleading or arising out of any untrue statement or alleged untrue
statement of a material fact included in any preliminary prospectus or the Prospectus (or any amendment or supplement thereto), or the
omission or alleged omission therefrom of a material fact necessary in order to make the statements therein, in the light of the
circumstances under which they were made, not misleading;

     (2) against any and all loss, liability, claim, damage and expense whatsoever, as incurred, to the extent of the aggregate amount paid
in settlement of any litigation, or of any investigation or proceeding by any governmental agency or body, commenced or threatened, or
of any claim whatsoever based upon any such untrue statement or omission, or any such alleged untrue statement or omission;
provided that any such settlement is effected with the written consent of the Company; and

     (3) against any and all expense whatsoever, as incurred (including the fees and disbursements of counsel chosen by Merrill Lynch),
reasonably incurred in investigating, preparing or defending against any litigation, or any investigation or proceeding by any
governmental agency or body, commenced or threatened, or any claim whatsoever based upon any such untrue statement or omission,
or any such alleged untrue statement or omission, to the extent that any such expense is not paid under (i) or (ii) above;

provided, however, that this indemnity agreement shall not apply to any loss, liability, claim, damage or expense (x) to the extent arising
out of any untrue statement or omission or alleged untrue statement or omission made in reliance upon and in conformity with written
information furnished to the Company by any Underwriter through Merrill Lynch expressly for use in the Registration Statement (or any
amendment thereto), including the information incorporated by reference therein, if applicable, or any preliminary prospectus or the
Prospectus (or any amendment or supplement thereto) or (y) if such untrue statement or omission or alleged untrue statement or omission
was contained or made in any preliminary prospectus and corrected in a Prospectus and (i) any such loss, liability, claim, damage or
expense suffered or incurred by any Underwriter (or any person who controls any Underwriter) resulted from an action, claim or suit by
any person who purchased the Securities which are the subject thereof from such Underwriter in the offering and (ii) such Underwriter
failed to deliver or provide a copy of the Prospectus to such person at or prior to the confirmation of the sale of such securities in any case
where such delivery is required by the 1933 Act or the 1933 Act Regulations, unless the Company did not furnish such Underwriter
requisite copies of the Prospectus (or any amendment or supplement thereto) in a timely manner pursuant to this Agreement.

     (b) Indemnification of Company, Directors and Officers. Each Underwriter severally and not jointly agrees to indemnify and hold
harmless the Company, its directors, each of its
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officers who signed the Registration Statement, and each person, if any, who controls the Company within the meaning of Section 15 of
the 1933 Act or Section 20 of the 1934 Act against any and all loss, liability, claim, damage and expense described in the indemnity
contained in subsection (a) of this Section, as incurred, but only with respect to untrue statements or omissions, or alleged untrue
statements or omissions, made in the Registration Statement (or any amendment thereto) or any preliminary prospectus or the Prospectus
(or any amendment or supplement thereto) in reliance upon and in conformity with written information furnished to the Company by such
Underwriter through Merrill Lynch expressly for use in the Registration Statement (or any amendment thereto) or such preliminary
prospectus or the Prospectus (or any amendment or supplement thereto).

     (c) Actions against Parties; Notification. Each indemnified party shall give notice as promptly as reasonably practicable to each
indemnifying party of any action commenced against it in respect of which indemnity may be sought hereunder, but failure to so notify an
indemnifying party shall not relieve such indemnifying party from any liability hereunder to the extent it is not materially prejudiced as a
result thereof and in any event shall not relieve it from any liability which it may have otherwise than on account of this indemnity
agreement. In the case of parties indemnified pursuant to Section 6(a) above, counsel to the indemnified parties shall be selected by
Merrill Lynch and J.P. Morgan Securities Inc., and, in the case of parties indemnified pursuant to Section 6(b) above, counsel to the
indemnified parties shall be selected by the Company. An indemnifying party may participate at its own expense in the defense of any
such action; provided, however, that counsel to the indemnifying party shall not (except with the consent of the indemnified party) also be
counsel to the indemnified party. In no event shall the indemnifying parties be liable for fees and expenses of more than one counsel (in
addition to any local counsel) separate from their own counsel for all indemnified parties in connection with any one action or separate but
similar or related actions in the same jurisdiction arising out of the same general allegations or circumstances. No indemnifying party
shall, without the prior written consent of the indemnified parties, settle or compromise or consent to the entry of any judgment with
respect to any litigation, or any investigation or proceeding by any governmental agency or body, commenced or threatened, or any claim
whatsoever in respect of which indemnification or contribution could be sought under this Section 6 or Section 7 hereof (whether or not
the indemnified parties are actual or potential parties thereto), unless such settlement, compromise or consent includes an unconditional
release of each indemnified party from all liability arising out of such litigation, investigation, proceeding or claim and does not include a
statement as to or an admission of fault, culpability or a failure to act by or on behalf of such indemnified party.

     SECTION 7. Contribution. If the indemnification provided for in Section 6 hereof is for any reason unavailable to or insufficient to
hold harmless an indemnified party in respect of any losses, liabilities, claims, damages or expenses referred to therein, then each
indemnifying party shall contribute to the aggregate amount of such losses, liabilities, claims, damages and expenses incurred by such
indemnified party, as incurred, (i) in such proportion as is appropriate to reflect the relative benefits received by the Company, on the one
hand, and the Underwriters, on the other hand, from the offering of the Securities pursuant to this Agreement or (ii) if the allocation
provided by clause (i) is not permitted by applicable law, in such proportion as is appropriate to reflect not only the relative benefits
referred to in clause (i) above but also the relative fault of the Company, on the one hand, and of the Underwriters, on the other hand, in
connection with
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the statements or omissions which resulted in such losses, liabilities, claims, damages or expenses, as well as any other relevant equitable
considerations.

     The relative benefits received by the Company, on the one hand, and the Underwriters on the other hand, in connection with the
offering of the Securities pursuant to this Agreement shall be deemed to be in the same respective proportions as the total net proceeds
from the offering of the Securities pursuant to this Agreement (before deducting expenses) received by the Company and the total
underwriting discount received by the Underwriters, in each case as set forth on the cover of the Prospectus bear to the aggregate initial
public offering price of the Securities as set forth on the cover of the Prospectus.

     The relative fault of the Company, on the one hand, and the Underwriters, on the other hand, shall be determined by reference to,
among other things, whether any such untrue or alleged untrue statement of a material fact or omission or alleged omission to state a
material fact relates to information supplied by the Company or by the Underwriters and the parties’ relative intent, knowledge, access to
information and opportunity to correct or prevent such statement or omission.

     The Company and the Underwriters agree that it would not be just and equitable if contribution pursuant to this Section 7 were
determined by pro rata allocation (even if the Underwriters were treated as one entity for such purpose) or by any other method of
allocation which does not take account of the equitable considerations referred to above in this Section 7. The aggregate amount of losses,
liabilities, claims, damages and expenses incurred by an indemnified party and referred to above in this Section 7 shall be deemed to
include any legal or other expenses reasonably incurred by such indemnified party in investigating, preparing or defending against any
litigation, or any investigation or proceeding by any governmental agency or body, commenced or threatened, or claim whatsoever based
upon any such untrue or alleged untrue statement or omission or alleged omission.

     Notwithstanding the provisions of this Section 7, no Underwriter shall be required to contribute any amount in excess of the amount by
which the total price at which the Securities underwritten by it and distributed to the public were offered to the public exceeds the amount
of any damages which such Underwriter has otherwise been required to pay by reason of any such untrue or alleged untrue statement or
omission or alleged omission.

     No person guilty of fraudulent misrepresentation (within the meaning of Section 11(f) of the 1933 Act) shall be entitled to contribution
from any person who was not guilty of such fraudulent misrepresentation.

     For purposes of this Section 7, each person, if any, who controls an Underwriter within the meaning of Section 15 of the 1933 Act or
Section 20 of the 1934 Act and each Underwriter’s Affiliates and selling agents shall have the same rights to contribution as such
Underwriter, and each director of the Company, each officer of the Company who signed the Registration Statement, and each person, if
any, who controls the Company within the meaning of Section 15 of the 1933 Act or Section 20 of the 1934 Act shall have the same
rights to contribution as the Company. The Underwriters’ respective obligations to contribute pursuant to this Section 7 are
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several in proportion to the principal amount of Securities set forth opposite their respective names in Schedule I hereto and not joint.

     SECTION 8. Representations, Warranties and Agreements to Survive Delivery. All representations, warranties and agreements
contained in this Agreement or contained in certificates of officers of the Company submitted pursuant hereto shall remain operative and
in full force and effect, regardless of (i) any investigation made by or on behalf of the Company, or any person controlling the Company,
or any Underwriter or its Affiliates or selling agents or any person controlling any Underwriter, its officers or directors, and (ii) delivery
of and payment for the Securities.

     SECTION 9. Termination.

     (a) The Representatives may terminate this Agreement, by notice to the Company, at any time at or prior to the Closing Time (i) if
there has been, since the time of execution of this Agreement or since the respective dates as of which information is given in the
Prospectus (exclusive of any supplement thereto), any material adverse change in the condition, financial or otherwise, or in the earnings,
business affairs or business prospects of the Company and its subsidiaries considered as one enterprise, whether or not arising in the
ordinary course of business, or (ii) if there has occurred any material adverse change in the financial markets in the United States or the
international financial markets, any outbreak of hostilities or escalation thereof or other calamity or crisis or any change or development
involving a prospective change in national or international political, financial or economic conditions, in each case the effect of which is
such as to make it, in the judgment of the Representatives, impracticable or inadvisable to market the Securities or to enforce contracts for
the sale of the Securities, or (iii) if trading in any securities of the Company has been suspended or materially limited by the Commission
or the New York Stock Exchange, or if trading generally on the American Stock Exchange or the New York Stock Exchange or in the
Nasdaq National Market has been suspended or materially limited, or minimum or maximum prices for trading have been fixed, or
maximum ranges for prices have been required, by any of said exchanges or by such system or by order of the Commission, the National
Association of Securities Dealers, Inc. or any other governmental authority, or (iv) a material disruption has occurred in commercial
banking or securities settlement or clearance services in the United States, or (v) if a banking moratorium has been declared by federal,
New York or Illinois authorities.

     (b) If this Agreement is terminated pursuant to this Section, such termination shall be without liability of any party to any other party,
except to the extent provided in Section 4 hereof. Notwithstanding any such termination, the provisions of Sections 1, 6, 7 and 8 hereof
shall remain in effect.

     SECTION 10. Default by One or More of the Underwriters. If one or more of the Underwriters shall fail at Closing Time to purchase
the Securities that it or they are obligated to purchase under this Agreement (the “Defaulted Securities”), the Representatives shall have
the right, within 24 hours thereafter, to make arrangements for one or more of the non-defaulting Underwriters, or any other underwriters,
to purchase all, but not less than all, of the Defaulted Securities in such amounts as may be agreed upon and upon the terms herein set
forth; if,
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however, the Representatives shall not have completed such arrangements within such 24-hour period, then:

     (a) if the number of Defaulted Securities does not exceed 10% of the aggregate principal amount of the Securities to be purchased
hereunder, each of the non-defaulting Underwriters shall be obligated, severally and not jointly, to purchase the full amount thereof in the
proportions that their respective underwriting obligations hereunder bear to the underwriting obligations of all non-defaulting
Underwriters, or

     (b) if the number of Defaulted Securities exceeds 10% of the aggregate principal amount of the Securities to be purchased hereunder,
this Agreement shall terminate, without any liability on the part of any non-defaulting Underwriter.

     No action taken pursuant to this Section shall relieve any defaulting Underwriter from liability in respect of its default.

     In the event of any such default which does not result in a termination of this Agreement, either the Representatives or the Company
shall have the right to postpone Closing Time for a period not exceeding seven days in order to effect any required changes in the
Registration Statement or Prospectus or in any other documents or arrangements.

     As used herein, the term “Underwriter” includes any person substituted for an Underwriter under this Section 10.

     SECTION 11. Notices. All notices and other communications hereunder shall be in writing and shall be deemed to have been duly
given if mailed or transmitted by any standard form of telecommunication. Notices to the Underwriters shall be directed to the
Representatives at World Financial Center, New York, New York 10080, attention of Paul Nagle; and notices to the Company shall be
directed to it at 1 North Field Ct., Lake Forest, Illinois 60045, attention of Marschall I. Smith, General Counsel.

     SECTION 12. Parties. This Agreement shall inure to the benefit of and be binding upon the Underwriters named herein and the
Company and their respective successors. Nothing expressed or mentioned in this Agreement is intended or shall be construed to give any
person, firm or corporation, other than the Underwriters named herein and the Company and their respective successors and the
controlling persons and officers and directors referred to in Sections 6 and 7 and their heirs and legal representatives, any legal or
equitable right, remedy or claim under or in respect of this Agreement or any provision herein contained. This Agreement and all
conditions and provisions hereof are intended to be for the sole and exclusive benefit of the Underwriters named herein and the Company
and their respective successors, and said controlling persons and officers and directors and their heirs and legal representative(s), and for
the benefit of no other person, firm or corporation. No purchaser of any of the Securities from any Underwriter shall be deemed to be a
successor by reason merely of such purchase.

     SECTION 13. Governing Law. This Agreement shall be governed by and construed in accordance with the laws of the state of New
York applicable to agreements made and to be performed in said State.
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     SECTION 14. TIME. TIME SHALL BE OF THE ESSENCE OF THIS AGREEMENT. EXCEPT AS OTHERWISE SET FORTH
HEREIN, SPECIFIED TIMES OF DAY REFER TO NEW YORK CITY TIME.

     SECTION 15. Counterparts. This Agreement may be executed in any number of counterparts, each of which shall be deemed to be an
original, but all such counterparts shall together constitute one and the same agreement.

     SECTION 16. Effect of Headings. The Section headings herein are for convenience only and shall not affect the construction hereof.

[Signature page follows.]
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     If the foregoing is in accordance with your understanding of our agreement, please sign and return to the Company a counterpart
hereof, whereupon this instrument, along with all counterparts, will become a binding agreement between the Underwriters and the
Company in accordance with its terms.
     
 Very truly yours,

BRUNSWICK CORPORATION
 

 

 By:     
  Name:  Peter G. Leemputte  
  Title:  Senior Vice President and Chief Financial Officer  
 

     
CONFIRMED AND ACCEPTED,
  as of the date first above written:
 
MERRILL LYNCH & CO.
MERRILL LYNCH, PIERCE, FENNER & SMITH

   INCORPORATED
J.P. MORGAN SECURITIES INC.
CITIGROUP GLOBAL MARKETS INC.
GOLDMAN, SACHS & CO.
BANC OF AMERICA SECURITIES LLC
   
By: MERRILL LYNCH, PIERCE, FENNER & SMITH

 INCORPORATED
   
By:  

 Authorized Signatory

For themselves and as Representatives of the Underwriters named in Schedule I attached to the Underwriting Agreement.

 



 

SCHEDULE I

     
  Principal Amount
  of Securities

Underwriters
 

to be Purchased

Merrill Lynch, Pierce, Fenner & Smith Incorporated  $ 75,000,000 
J.P. Morgan Securities Inc.   37,500,000 
Citigroup Global Markets Inc.   15,000,000 
Goldman, Sachs & Co.   15,000,000 
Banc of America Securities LLC   7,500,000 

Total  $ 150,000,000 

 



 

SCHEDULE II

Underwriting Agreement dated May 21, 2004

Registration Statement No. 333-71344

   
Representative(s):  Merrill Lynch, Pierce, Fenner & Smith Incorporated

 J.P. Morgan Securities Inc.
 Citigroup Global Markets Inc.
 Goldman, Sachs & Co.
 Banc of America Securities LLC

Title, Purchase Price and Description of Securities:

   
Title  5% Notes due 2011
Principal amount  $150,000,000
Current ratings  Moody’s Investors Service — Baa2

 Standard & Poor’s — BBB+
Interest rate  5%
Interest payment dates  June 1 and December 1
Date of maturity  June 1, 2011
Price to public  99.433%
Commission  0.625%
Purchase price to Underwriters  98.808%
Sinking fund provisions  None
Redemption provisions

 

The Notes may be redeemed at any time at the option of Brunswick
Corporation, in whole or in part, at the redemption price described in the
Prospectus Supplement dated May 21, 2004.

Other provisions  None
Closing Date, Time and Location  May 26, 2004, 9:00 a.m. Chicago time;

 Skadden, Arps, Slate, Meagher & Flom LLP
 333 West Wacker Drive
 Chicago, Illinois 60606

Type of funds payable at Closing  Wire transfer of immediately available funds
Wire Transfer Instructions  Bank One, N.A.

 525 West Monroe Street
 Chicago, IL 60661
 ABA# 071000013
 Acct#: 05-00259
 Beneficiary Name: Brunswick Corporation

Delayed Delivery Arrangements  None
Listing requirements  None
Other  None

 



 

Exhibit 4.1

Unless this certificate is presented by an authorized representative of The Depository Trust Company, a New York corporation (“DTC”),
to the Company (as defined below) or its agent for registration of transfer, exchange, or payment, and any certificate issued is registered in
the name of Cede & Co. or in such other name as is requested by an authorized representative of DTC (and any payment is made to Cede
& Co. or to such other entity as is requested by an authorized representative of DTC), ANY TRANSFER, PLEDGE, OR OTHER USE
HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL inasmuch as the registered owner hereof, Cede
& Co., has an interest herein.

   
REGISTERED  PRINCIPAL AMOUNT
No.:  $   

CUSIP No.: 117043 AH 2

BRUNSWICK CORPORATION
5% Notes due 2011

     Brunswick Corporation, a corporation organized and existing under the laws of the State of Delaware (hereinafter called the
“Company”, which term shall include any successor corporation as defined in the Indenture referred to on the reverse side hereof), for
value received, hereby promises to pay to Cede & Co., or its registered assigns, the sum of                                             ($                     ) at
the principal corporate trust office of the Trustee, or at an office or agency maintained by the Company for such purpose, in the City of
Chicago, State of Illinois, or in the Borough of Manhattan, The City and State of New York, on June 1, 2011, in such coin or currency of
the United States of America as at the time of payment shall be legal tender for the payment of public and private debts, and to pay
interest, semiannually on June 1 and December 1 of each year beginning December 1, 2004, on said principal sum in like coin or
currency, at the rate per annum specified in the title of this Note, from the next preceding date on which interest has been paid or, if no
interest has been paid on the Notes, from                                      until payment of said principal sum has been made or duly provided for.

     The interest so payable on any June 1 or December 1 will, subject to certain exceptions provided in the Indenture referred to herein, be
paid to the person in whose name this Note is registered at the close of business on the May 15 or November 15 next preceding such June
1 or December 1 (whether or not such May 15 or November 15 is a business day) at the principal executive offices of the Company and at
its offices or agencies in the City of Chicago, State of Illinois and the Borough of Manhattan, The City and State of New York, except that
interest may, at the option of the Company, be paid by check mailed to the registered address of such person.

     This Note is one of a duly authorized issue of securities of the Company (herein called the “Securities”), issued and to be issued in one
or more series under an Indenture, dated as of March 15, 1987 (herein called the “Indenture”), between the Company and BNY Midwest
Trust Company, as successor to Harris Trust and Savings Bank, as trustee

 



 

(herein called the “Trustee,” which term includes any successor trustee under the Indenture), to which Indenture and all indentures
supplemental thereto reference is hereby made for a statement of the respective rights, limitations of rights, duties and immunities
thereunder of the Company, the Trustee and the holders of the Securities and of the terms upon which the Securities are, and are to be,
authenticated and delivered. This Note is one of the series of Securities designated on the first page hereof (the Securities of such series
being herein called the “Notes”).

     The Company may, at its option, redeem the Notes in whole or in part at any time at a redemption price equal to the greater of
(i) 100% of the principal amount of the Notes to be redeemed, plus accrued interest to the redemption date, or (ii) as determined by the
Independent Investment Banker, the sum of the present values of the remaining principal amount and scheduled payments of interest on
the Notes to be redeemed (not including any portion of payments of interest accrued as of the redemption date) discounted to the
redemption date on a semi-annual basis at the Treasury Rate plus 20 basis points plus accrued interest to the redemption date. The
redemption price will be calculated assuming a 360-day year consisting of twelve 30-day months. “Treasury Rate” means, with respect to
any redemption date, the rate per year equal to the semi-annual equivalent yield to maturity of the Comparable Treasury Issue, calculated
on the third business day preceding the redemption date, assuming a price for the Comparable Treasury Issue (expressed as a percentage
of its principal amount) equal to the Comparable Treasury Price for that redemption date. “Comparable Treasury Issue” means the United
States Treasury security selected by the Independent Investment Banker as having a maturity comparable to the remaining term of the
Notes that would be used, at the time of selection and in accordance with customary financial practice, in pricing new issues of corporate
debt securities of comparable maturity to the remaining term of the Notes. “Comparable Treasury Price” means, with respect to any
redemption date, (i) the average of the Reference Treasury Dealer Quotations for that redemption date, after excluding the highest and
lowest of the Reference Treasury Dealer Quotations, or (ii) if the Trustee obtains fewer than three Reference Treasury Dealer Quotations,
the average of all Reference Treasury Dealer Quotations so received. “Independent Investment Banker” means one of the Reference
Treasury Dealers appointed by the Trustee after consultation with the Company. “Reference Treasury Dealer” means (i) each of Merrill
Lynch, Pierce, Fenner & Smith Incorporated and J.P. Morgan Securities Inc. and their respective successors, unless either of them ceases
to be a primary U.S. government securities dealer in New York City (a “Primary Treasury Dealer”), in which case the Company shall
substitute another Primary Treasury Dealer, and (ii) any other Primary Treasury Dealer selected by the Company. “Reference Treasury
Dealer Quotations” means, with respect to each Reference Treasury Dealer and any redemption date, the average, as determined by the
Trustee, of the bid and asked prices for the Comparable Treasury Issue (expressed in each case as a percentage of its principal amount)
quoted in writing to the Trustee by that Reference Treasury Dealer at 5:00 p.m., New York City time, on the third business day preceding
that redemption date. The Company shall mail notice of any redemption at least 30 days but not more than 60 days before the redemption
date to each holder of the Notes to be redeemed. The notice of redemption to each holder will specify, among other items, the redemption
price and the principal amount of the Notes held by the holder to be redeemed. Notices of
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redemption may not be conditional. Unless the Company defaults in payment of the redemption price, on and after the redemption date,
interest will cease to accrue on the Notes or portions of the Notes called for redemption. If less than all of the Notes are to be redeemed at
any time, the Trustee will select Notes for redemption as follows: (i) if the Notes are listed on any national securities exchange, in
compliance with the requirements of such national securities exchange; or (ii) if the Notes are not listed on any national securities
exchange, on a pro rata basis, by lot or by such method as the Trustee deems fair and appropriate. If any Note is to be redeemed in part
only, the notice of redemption that relates to that Note must state the portion of the principal amount thereof to be redeemed. A new Note
in principal amount equal to the unredeemed portion of the original Note will be issued in the name of the holder thereof upon
cancellation of the original Note. No Notes of $1,000 or less will be redeemed in part.

     In case an Event of Default (as defined in the Indenture) with respect to the Notes shall have occurred and be continuing, the principal
hereof may be declared, and upon such declaration shall become, due and payable, in the manner, with the effect and subject to the
conditions provided in the Indenture. The Indenture also provides that, prior to any declaration accelerating the maturity of the Securities
of any series, the holders of a majority in aggregate principal amount of the Securities of such series at the time outstanding may on behalf
of the holders of all of the Securities of such series waive any past default or Event of Default under the Indenture and its consequences
except a default in the payment of principal of, or premium, if any, or interest on the Securities of such series.

     The Indenture contains provisions permitting the Company and the Trustee, with the consent of the holders of not less than 66 2/3% in
aggregate principal amount of the securities of each series to be affected at the time outstanding, evidenced as provided in the Indenture,
to execute supplemental indentures adding any provisions to or changing in any manner or eliminating any of the provisions of the
Indenture or of any supplemental indenture or modifying in any manner the rights of the holders of the Securities of such series; provided,
however, that no such supplemental indenture shall (i) extend the fixed maturity on any Security of such series, or reduce the rate or
extend the time of payment of interest thereon, or reduce the principal amount thereof or any premium thereon, or extend the time of or
reduce the amount of any mandatory sinking fund payment, or make the principal of any Security or any premium or interest thereon
payable in any coin or currency other than that provided for in the Securities of such series or adversely affect the rights of the
Securityholders to institute suit for the enforcement of any payment of principal of or premium, if any, or interest on any Security of such
series, in each case without the consent of the holder of each Security so affected, or (ii) reduce the aforesaid percentage of Securities, the
holders of which are required to consent to any such supplemental indenture, without the consent of the holders of all Securities of such
series then outstanding.

     No reference herein to the Indenture and no provision of this Note or of the Indenture shall alter or impair the obligation of the
Company, which is absolute and unconditional, to pay the principal of and interest on this Note at the place, at the respective times, at the
rate and in the coin or currency herein prescribed.
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     The Notes are issued in registered form without coupons in denominations of $1,000 or any integral multiple of $1,000. In the manner
and subject to the limitations provided in the Indenture, but without the payment of any service charge, Notes may be exchanged for an
equal aggregate principal amount of Notes of other authorized denominations at the principal executive office of the Company or, at the
option of the registered holder thereof, at its office or agency maintained for such exchange in the City of Chicago, State of Illinois, or the
Borough of Manhattan, The City and State of New York.

     The Notes are not entitled to the benefit of, and are not subject to, any mandatory or optional sinking fund.

     Except as otherwise provided in this Note, upon due presentment for registration of transfer of this Note at the principal executive
offices of the Company or, at the option of the person making presentment for registration of transfer, at its office or agency maintained
for such registration in the City of Chicago, State of Illinois or the Borough of Manhattan, The City and State of New York, a new Note
or Notes of authorized denomination for any equal aggregate principal amount will be issued to the transferee in exchange herefor, subject
to the limitations provided in the Indenture, without charge except for any tax or other governmental charge imposed in connection
therewith.

     The Company, the Trustee, any paying agent or Authenticating Agent and any Security Registrar may deem and treat the registered
holder hereof as the absolute owner of this Note (whether or not this Note shall be overdue and notwithstanding any notation of ownership
or other writing hereon) for the purpose of receiving payment hereof or on account hereof, as herein and in the Indenture provided, and
for all other purposes, and neither the Company nor the Trustee nor any paying agent nor any Authenticating Agent nor any Security
Registrar shall be affected by any notice to the contrary. All such payments shall effectively satisfy and discharge the liability upon this
Note to the extent of the sum or sums so paid.

     No recourse for the payment of the principal of or interest on this Note, or for any claim based hereon or otherwise in respect hereof,
and no recourse under or upon any obligation, covenant or agreement of the Company contained in the Indenture or in any supplemental
indenture, or in this Note, or because of the creation of any indebtedness represented hereby, shall be had against any incorporator,
stockholder, officer or director as such, past, present or future, of the Company or any successor corporation, either directly or through the
Company or any successor corporation, whether by virtue of any constitution, statute or rule of law or by the enforcement of any
assessment or penalty or otherwise, all such liability being, by the acceptance hereof and as a part of the consideration for the issue
hereof, expressly waived and released.

     This Note shall not be valid or become obligatory for any purpose until the certificate of authentication hereon shall have been signed
by the Trustee under the Indenture referred to below.

[Remainder of page intentionally left blank.]
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     IN WITNESS WHEREOF, Brunswick Corporation has caused this instrument to be signed in its name by one of its Vice Presidents
under its corporate seal and attested by the signature of its Secretary or one of its Assistant Secretaries.
  
Dated: _________________________ 
     
 BRUNSWICK CORPORATION

  

 

[Seal]
     
   
 

Name:
Title:
 

 

 

ATTEST:

 

Name:
Title:

Trustee’s Certificate of Authentication

     This is one of the Securities of the series designated therein referred to in the within-mentioned Indenture.
      
Dated: __________________________ BNY MIDWEST TRUST COMPANY,

   as Trustee
 

 

  By:     
    
  Authorized Officer  
    
 



 

Exhibit 12.1

Brunswick Corporation
Computation of Ratio of Earnings to Fixed Charges (A)

(In millions)

                             
  Three Months   

  
Ended March 31

 
Year Ended December 31

  
2004

 
2003

 
2003

 
2002

 
2001

 
2000

 
1999

Earnings as Adjusted                             
Earnings from continuing operations  $48.0  $ 3.8  $135.2  $103.5  $ 84.7  $202.2  $143.1 

Plus: Income tax provision   23.6   2.1   65.9   58.1   47.5   121.1   76.2 
Interest and other financial charges included in expense   10.1   10.7   41.0   43.3   52.9   67.6   61.0 
Interest portion of rent expense   4.0   3.6   14.4   14.2   13.4   12.5   11.3 
Dividends received from less-than 50% owned

affiliates   —   —   0.2   0.1   0.1   0.1   0.1 
Less: Equity in earnings of less-than 50% owned

affiliates   2.0   —   2.4   0.8   0.3   0.2   0.2 
  $87.7  $ 20.2  $259.1  $220.0  $198.9  $403.7  $291.9 
Fixed Charges                             

Interest and other financial charges  $10.1  $ 10.7  $ 41.0  $ 43.3  $ 52.9  $ 67.6  $ 61.0 
Interest portion of rent expense   4.0   3.6   14.4   14.2   13.4   12.5   11.3 
Capitalized interest   —   —   1.5   0.8   —   —   0.6 

  $14.1  $ 14.3  $ 56.9  $ 58.3  $ 66.3  $ 80.1  $ 72.9 
Ratio of earnings to fixed charges   6.2x  1.4x  4.6x   3.8x   3.0x   5.0x   4.0x

(A) For computation of the ratio of earnings to fixed charges, “earnings” have been calculated by adding fixed charges (excluding
capitalized interest) to earnings from continuing operations before income taxes and then deducting the undistributed earnings of
affiliates. Fixed charges consist of interest expense, estimated interest portion of rental expense and capitalized interest.


